
STATE OF SOUTH CAROLINA

(Caption of Case)

Leslie and Mark Hendrix,

Complainant/Petitioner

V.

Utilities Services of South Carolina, Inc.

Defedant/Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

BEFORE THE

PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

COVER SHEET

DOCKET

NUMBER: 2009- 102 -W

(Please type or print)

Submitted by:

Address:

John M. S. Hoefer

Post Office Box 8416

Columbia, South Carolina 29202

SC Bar Number: 2549

Telephone: 803-252-3300

Fax: 803-771-2410

Other:

Email: jhoefer@willou_hbyhoefer.com
NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers

as required by law. This form is required for use by the Public Service Commission of South Carolina for the purpose of docketing and must

be filled out completely.

DOCKETING INFORMATION (Check all that apply)

[] Emergency Relief demanded in petition [] Request for item to be placed on Commission's Agenda expeditiously

F] Other:

IINDUSTRY(Check°ne) II NATURE OF ACTION (Check all that apply)

[] Electric [] Affidavit [] Letter [] Request

[] Electric/Gas [] Agreement [] Memorandum [] Request for Certificatior

[] Electric/Telecommunications [] Answer [] Motion [] Request for Investigation

[] Electric/Water [] Appellate Review [] Objection [] Resale Agreement

[] Electric/Water/Telecom. [] Application [] Petition [] Resale Amendment

[] Electric/Water/Sewer [] Brief [] Petition for Reconsideration [] Reservation Letter

[] Gas [] Certificate [] Petition for Rulemaking [] Response

[] Railroad [] Comments [] Petition for Rule to Show Cause [] Response to Discovery

[] Sewer [] Complaint [] Petition to Intervene [] Return to Petition

[] Telecommunications [] Consent Order [] Petition to Intervene Out of Time [] Stipulation

[] Transportation [] Discovery [] Prefiled Testimony [] Subpoena

[] Water [] Exhibit [] Promotion [] Tariff

[] Water/Sewer [] Expedited Consideration [] Proposed Order [] Other:

[] Administrative Matter [] Interconnection Agreement [] Protest

[] Other: [] lnterconnection Amendment [] Publisher's Affidavit

[] Late-Filed Exhibit [] Report



WILLOUGHBY & HOEFER, P.A.
ATTORNEYS & COUNSELORS AT LAW

930 RICHLAND STREET

P.O. BOX 8416

COLUMBIA, SOUTH CAROLINA 29202-8416

MITCHELL M. WILLOUGHBY

JOHN M.S. HOEFER

RANDOLPH R. LOWELL

ELIZABETH ZECK*

BENJAMIN p. MUSTIAN

MICHAEL R. BURCHSTEAD

ANDREW J. MACLEOD

*ALSO ADMITTED IN TX

RE:

AREA CODE 803

TELEPHONE 252-3300

TELECOPIER 256-8062

TRACEY C. GREEN

ALAN WILSON

SPECIAL COUNSEL

July 23, 2009 _..-
5

VIA HAND DELIVERY "/; _ ! _

The Honorable Charles L.A. Terreni .... ,. :.i r ._ -:_
Chief Clerk/Administrator - : _

Public Service Commission of South Carolina v? -,

Post Office Box 11649 '='"_:'_" :- i i
Columbia, South Carolina 29211 __ ; .. i...... !

Leslie and Mark Hendrix, Complainant/Petitioner v. Utilities Services of South

Carolina, Inc., Defendant/Respondent. Docket No.: 2009-102-W

Dear Mr. Terreni:

Enclosed for filing on its behalf of Utilities Services of South Carolina, Inc. ("USSC")
are the original and one (1) copy of Defendant's Motion to Strike in the above-referenced matter.

By copy of this letter, I am serving a copy of these documents upon the parties of record and
enclose a Certificate of Service to that effect.

I would appreciate your acknowledging receipt of these documents by date-stamping the

extra copy that is enclosed and returning the same to me in the self addressed enveloped
enclosed.

If you have any questions, or if you need any additional information, please do not
hesitate to contact me.

BPM/ccm

Enclosures

Sincerely,

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian

cc: Jeffrey M. Nelson, Esquire
Leslie and Mark Hendrix



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2009-102-W

1N RE: )

)
Leslie and Mark Hendrix, )

)
Complainants/Petitioners, )

)
v. )

)
Utilities Services of South Carolina, Inc., )

Defendant/Respondent )

)

MOTION TO STRIKE

J
x

(-

Pursuant to 26 S.C. Code Ann. Regs. 103-829 and applicable South Carolina law, Utilities

Services of South Carolina, Inc. ("USSC" or the "Company") hereby moves the Public Service

Commission of South Carolina ("Commission") to strike portions of the prefiled rebuttal testimony

of complainant. In support thereof, the Company would show as follows:

1. Complainant initiated this action by filing a complaint with the Commission on or

about February 27, 2009. On or about July 20, 2009, complainant submitted revised prefiled rebuttal

testimony. Therein, complainant included her own proposed testimony as well as the testimony of

Ms. Kim Plowden and Mr. John Fischer.

2. The rebuttal testimony of complainant references alleged "mainline breaks" during

the week of July 6, 2009 as well as alleged instances of excess pressure experienced by other

customers of USSC. See Complainant Prefiled Rebuttal Testimony, Hendrix, p. 2; Plowden, pp. 1-2;

Fischer, p. 1. These allegations are not relevant to complainant's property or service account and



werenot raisedasacauseof actionin the originalor theamendedcomplaintfiled in this matter.

Furthermore,theseissueswerenotraisedby eithertheCompanyor ORSin their responsivedirect

testimony. SeeUSSCPrefiledDirectTestimony,ORSPrefiledDirectTestimony.

3. Additionally, complainant'srebuttaltestimonyaddressesissuesrelatingto arepair

policy offeredby Home ServiceUSA RepairManagementCorp., requeststhat the Commission

disallow for profit corporationsto operatepublic utilities in SouthCarolina,assertsa claim for

additionalplumbingdamages,andallegesUSSCfailedto provideaboil wateradvisoryrelatingto a

mainbreak. SeeComplainantPrefiledRebuttalTestimony,Hendrix,p. 2-7.Theseissuesraisedin

complainant'srebuttaltestimonywerenot raisedin eithertheoriginal or theamendedcomplaint.

Furthermore,theseissueswerenotraisedby eithertheCompanyor ORSin their responsivedirect

testimony. SeeUSSCPrefiledDirectTestimony,ORSPrefiledDirectTestimony.

4. The above-referencedportions of rebuttal testimonyofferedby complainantare

inadmissibleasevidencein thisproceedinginasmuchastheyareunrelatedto serviceprovidedby

USSCto complainantor to complainant'sserviceaccount.Additionally, theseissueswere not

addressedin andarenotrelevantto the instantcomplaint.CommissionRule103-846(A) provides

that, "[i]rrelevant, immaterialor unduly repetitiousevidenceshallbe excluded."Further,South

CarolinaRuleof Evidence402providesthat"[e]videncewhich isnot relevantis notadmissible."

Therefore,anyissuespresentedin complainant'srebuttaltestimonywhichdonotaddresstheissues

raisedin the instantcomplaintandareunrelatedto serviceprovidedby USSCtothecomplainantare

irrelevantto thisproceedingandshouldberuled inadmissible.

5. Furthermore,the above-referencedportions of rebuttal testimony offered by

complainantinappropriatelyraisenewissuesthatwerenot raisedby witnessesfor eitherUSSCor



ORS. "Rebuttaltestimony,asitsnameindicates,is intendedtoberesponsiveto issuesraisedin the

directtestimonyof theopposingparty.It shouldnotbeusedasavehicleto raisenewissues,unless

thepartycanshowgoodcausewhy theissueswerenotraisedearlier." OrderNo. 1999-714,dated

October11, 1999,DocketNo. 1999-268-C,_ Palmetto Alliance v. South Carolina Public

Service Comm'n, 282 S.C. 430, 438,319 S.E.2d 695, 700 (1984) (finding Commission properly

limited rebuttal evidence strictly to reply to opposing party's evidence raised on direct). "The

plaintiff in a civil action must first produce and disclose the entire evidence in support of his case;

after the defendant has offered all of his evidence, the plaintiff may reply. Reply testimony should be

limited to rebuttal matters raised in defense; it should not be used to complete plaintiff's case in

chief." McGaha v. Mosley, 283 S.C. 268, 276, 322 S.E.2d 461, 466 (Ct.App.,1984) (internal

citations omitted).

6. Because complainant's rebuttal testimony improperly raises new issues which are

neither relevant to the complaint nor addressed by opposing parties in their respective direct

testimonies, or USSC objects to and moves that the following portions of complainant's rebuttal

testimony be stricken:

Hendrix Rebuttal Testimony:

Page 2, in the section entitled "High Water Pressure", first unnumbered paragraph

beginning with the sentence "Water pressure has been recorded..." and ending with
the sentence "...pertaining to high water pressure."

Page 2, in the section entitled "High Water Pressure", first unnumbered paragraph

beginning with the sentence "Note that we had pressure readings..." and ending with
the sentence "...Fischer on July 13, 2009."

Page 2, in the section entitled "High Water Pressure", second unnumbered paragraph

beginning with the sentence "There are two other facts which make..." through Table
1 on page 5.



Page5,in thesectionentitled"DisparitybetweenmyWaterBill...", beginningwith
the sentence"Allowing a for profit company..." and ending with the sentence
"...making aprofit - not theconsumer."

Page6, in the sectionentitled "Reimbursementfor Leaks",beginningwith the
sentence"It is a well knownfact that..." andendingwith the sentence"...and my
masterbathshower."

Page6 throughpage7, thetestimonycontainedwithin the sectionentitled"Poor
CustomerService..."

Page7, in thesectionentitled"In Summary",beginningwith sentence"Therehave
beenseveral..."andendingwith thesentence"...boil wateradvisory."

PlowdenRebuttalTestimony,in its entirety.

FischerRebuttalTestimony,in its entirety.

7. USSCfurther submitsthat portionsof complainant'sprefiled rebuttaltestimony

shouldbestrickenasimpermissiblehearsay.CommissionRegulation103-846.A(Supp.2009)states

thatin proceedingsbeforetheCommission,"[t]he rulesof evidenceasappliedin civil casesin the

Court of CommonPleasshallbe followed." SouthCarolinaRulesof Evidence801(C)defines

hearsayas"a statement,otherthanonemadebythedeclarantwhile testifyingatthetrial orhearing,

offeredin evidenceto provethetruth of thematterasserted."

8. Theprefiledrebuttaltestimonyfiledby complainantin thismattercontainsstatements

madeby personsotherthancomplainant,hasbeenofferedto provethetruth of thematterasserted

andconstitutesinadmissiblehearsay.SeeSCRE,Rule802.Therefore,USSCrespectfullyobjectsto

andmovestheCommissionto strikethefollowingportionsof complainant'sprefiledtestimonyfrom

therecordof this case:

HendrixRebuttalTestimony:

4



Page6, in thesectionentitled"Poor CustomerService...", thesentence"Mac said
thatUSSC..."

PlowdenRebuttalTestimony

Page1, the secondunnumberedparagraphbeginningwith the sentence"He went
underthehouse..."andendingwith thesentence"...including theair conditioner."

Page1,thesecondunnumberedparagraphbeginningwith thesentence"Mr. Airial
cameback inside ..." throughthe third unnumberedparagraphendingwith the
sentence"... askedmeto readthegauge."

Page1,thethirdunnumberedparagraphbeginningwith thesentence"He statedthe
water pressure..." through the fourth unnumberedparagraphending with the
sentence"... full of water."

Page1,thefourthunnumberedparagraphbeginningwith thesentence"hewaitedand
watched..." throughpage2 endingwith thesentence"...verify all waterwasoff."

Page2, thefirst continuingparagraph,thesentence"Mr. Airial askedmetoview ..."

Page2, the first continuingparagraph,beginningwith the sentence"Mr. Airial
explainedthismeant..." throughthefirst full unnumberedparagraphendingwith the
sentence"Theselineswererepaired."

Page2, the secondfull unnumberedparagraph,beginningwith the sentence"My
husbandvisitedtheUtilities, Inc.office..." andendingwith thesentence"monitored
for thenextseveraldays."

Page2, the secondfull unnumberedparagraph,beginningwith the sentence"He
restatedto monitor ..." andendingwith thesentence"work onmy home."

Wherefore,USSCrespectfullyrequeststhattheCommissiongranttheCompany'sMotionto

Strikeassetforth hereinandgrantsuchotherrelief astheCommissiondeemsproper.

[SIGNATUREPAGEFOLLOWS]



_oohn"l_.S.Hoefer -
BenjaminP.Mustian
WILLOUGHBY & HOEFER, P.A.
PostOfficeBox 8416
Columbia,SouthCarolina29202-8416
803-252-3300
Attorneysfor Defendant/Respondent

Columbia,SouthCarolina
This 23 rd day of July, 2009
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SOUTH CAROLINA

DOCKET NO. 2009-102-W

IN RE: )

)
Leslie and Mark Hendrix, )

Complainant/Petitioner )

)
v. )

)
Utilities Services of South Carolina, Inc., )

Defendant/Respondent )

)
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CERTIFICATE OF SERVICE

This is to certify that I have caused to be served this day one (1) copy of Defendant's Motion

to Strike in the above-referenced action by placing same in the care and custody of the United States

Postal Service with first class postage affixed thereto and addressed as follows:

Leslie and Mark Hendrix

125 Dutch Point Road

Chapin, SC 29036

Jeffrey M. Nelson, Esquire

Office of Regulatory Staff

Post Office Box 11263

Columbia, South Carolina 29211

Columbia, South Carolina

This 23 rd day of July, 2009.

p

Cindy C. Mill_/

C.


